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STATEMENT OF THE QUESTION. 

The exact question, involving construction of a rather 
complicated will, is not readily susceptible of succinct state¬ 
ment. 

Generally stated, it is whether a gift of portions of the 
corpus of a trust to be paid over to appellee as he reaches 
certain ages, said portions now constituting the entire cor¬ 
pus of the trust, with a gift over in the event of his prior 
death, carries with it the right to current income from said 
portions, as against a gift of the residue of income from 
the corpus to appellant “until termination of the trusts as 
hereinafter provided”, appellant’s share of the corpus hav¬ 
ing been distributed to her in accordance with the will 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10,707. 


LORENA B. ROWE, individually, Appellant , 

v. 

LORENA B. ROWE and NATIONAL SAVINGS AND 
TRUST COMPANY, a corporation, as Trustees under 
the last will and testament of Mary Brooks Reitz, de¬ 
ceased, and C. KENNETH CUMMINGS, JR., Ap¬ 
pellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia construing the 
will and instructing the Trustees therein named as to the 
distribution of certain income. (Jt. App. 19-21) 
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Jurisdiction of this Court is conferred by Section 17-101, 
D. C. Code 1940. 

STATEMENT OF THE CASE. 

For convenience, the parties will be referred to as they 
appeared below. 

Lorena B. Rowe and National Savings and Trust Com¬ 
pany, as Trustees under the will of Mary Brooks Reitz de¬ 
ceased, filed their petition for construction of said will and 
for instructions regarding distribution of income.* (Jt. 
App. 2) Lorena B. Rowe, in her individual capacity, and C. 
Kenneth Cummings, Jr., the only persons having an interest 
in the matter, were named as defendants. 

The petition alleged, in substance, that Mary Brooks 
Reitz died on December 2, 1936, leaving a will which was 
duly admitted to probate and record. By Item V of said will, 
testatrix devised and bequeathed the residue of her estate 
unto plaintiffs, in trust, to pay certain annuities and lega¬ 
cies, and to distribute the income and principal in accord¬ 
ance with directions contained in nine paragraphs lettered 
from (a) to (i), inclusive. (Jt. App. 2) Pursuant to prior 
decrees, the annuities and bequests provided by paragraphs 
(a), (b), (e) and (f) of Item V were satisfied in full as of 
February 6, 1948. (Jt. App. 3) 

The sole asset of the trust consisted of local real estate 
known as Nos. 1109-1111 C Street, N. W. When the testa¬ 
trix died this property was leased for a term ending May 
31,1938, under an agreement which gave the tenant a right 
to an extension for an additional five years. This option 
was not exercised, but, with Court approval, a new lease 
was entered into for a term expiring April 30, 1949. (Jt. 
App. 6) 

•The eaxue was originally instituted by plaintiffs to obtain instructions 
regarding payment of certain annuities and bequests. Jurisdiction was re¬ 
tuned for the purpose of giving such further instructions as might become 
necessary. The win is set out in Appendix 2. 
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By paragraph (c) of Item V, testatrix gave to her grand¬ 
son, C. Kenneth Cmnmings, Jr., $200.00 a month “from the 
date of my death and until he shall attain the age of thirty 
years.” (Jt. App. 3; App. 2, p. 23) By paragraph (d) of 
said Item, she gave to her daughter, defendant Rowe, 
$500.00 a month, commencing 18 months after testatrix’s 
death and to continue “until the day on which the leases 
now on” said real estate “shall finally expire”, (Jt. App. 
3; App. 2, p. 24) and by paragraph (g) said defendant 
was also given “until the termination of the trusts as here¬ 
inafter provided, all of the rest and residue of said income 
remaining after provision has been made for the payments 
specified in paragraph (a) to (f), inclusive, of this Item, 
the said rest and residue of income to include all payments 
which shall lapse by reason of the death of the benefici¬ 
aries except as otherwise herein expressly provided.” (Jt. 
App. 3; App. 2, p. 25) * ' ;--7V 

In paragraph (h) testatrix directed that “on the day when . 
the leases now on premises 1109-1111 G Street, Northwest, 
Washington, D. C., shall expire, the trusts hereby created 
shall cease and determine as to one-half (%) of the rest, 
residue and remainder of my estate and property and my 
said Trustees shall convey, • • • and deliver such one- 
half (%) unto my daughter, Lorena Rowe, in fee simple 
and in absolute estate” * * * (Jt. App. 4; App. 2, p. 25) and 
in paragraph (i) she directed that as to the remaining one- 
half of the residue of her estate one-third thereof shall be 
conveyed in fee simple to her said grandson upon attain¬ 
ment by him of the age of thirty years; one-half of the re¬ 
mainder of the principal of said one-half share upon the 
attainment of forty years, and the entire balance thereof 
upon attainment of the age of forty-five years.' In the event 
of his death prior to such distribution, she directed that the 
entire one-half share of the residue should go to his issue, 
per stirpes, at the times and in the proportions he would 
have become entitled had he survived. In the event of his 

t . 
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death without issue, prior to such distribution to him, she 
directed that said share of the residue or the balance then 
remaining should be held in trust for the benefit of the fe¬ 
male issue, per stirpes, of the defendant Rowe, such issue 
ultimately to receive the corpus upon the happening of 
stated contingencies. (Jt. App. 4, 5; App. 2, p. 26) 

Until February 8, 1948, the net income from the trust 
was applied to the payment of the several annuities and 
bequests provided by the will. Since that date, the income 
substantially exceeded the only remaining annuities, that 
is, $200 per month for the defendant Cummings, and $500 
per month for the defendant Rowe. (Jt App. 3) 

The Trustees represented to the Court that the defen¬ 
dant Rowe demanded that such excess net income be paid 
to her under paragraph (g) of Item V; that defendant 
Cummings demanded that a portion of said excess net 
income be paid to him on the ground that the devise and 
bequest to him of one-half of the corpus contained in para¬ 
graph (i) carried with it the right to receive the interim 
income therefrom; also that he would attain the age of 
thirty years on April 30,1949, and had informed the plain¬ 
tiffs that after said date he would claim the income from 
the remaining two-thirds of one-half of the residue. On 
the other hand, defendant Rowe had given notice that she 
would claim the income from that portion of one-half of the 
trust corpus which the plaintiffs would hold under said 
paragraph) (i). (Jt. App. 7) 

In the presence of these conflicting demands, and being 
in doubt regarding the proper construction of the will, 
including uncertainty as to whether the lease of the G Street * 
property had “expired” within the meaning of the will, the 
distribution of said excess income could not and had not 
been made. As a result, plaintiffs held in their possession 
approximately $4,005.75 accumulated since February 6, 
1948. (Jt. App. 7) 

The Court was asked to construe the will and to instruct 
the plaintiffs (1) regarding distribution to be made of the 



income over and above that required to pay the monthly 
annuities of $700.00; (2) regarding distribution of the in¬ 
come from that portion of one-half of the trust corpus 
which, pursuant to paragraph (i) of Item V, said trustees 
would continue to hold in trust after the defendant Cum¬ 
mings attained his thirtieth birthday. (Jt. App. 8). 

An answer was filed on behalf of the defendant Rowe (Jt. 
App. 8 to 13) and on behalf of the defendant Cummings 
(Jt. App. 14 to 18). 

Neither answer tendered an issue of fact and the plain¬ 
tiffs moved for summary judgment. (Jt. App. 18-19). Plain¬ 
tiff’s motion was granted, and judgment was entered in¬ 
structing the Trustees that (1) the surplus net income ac¬ 
crued to and including April 30, 1949, was distributable to 
the defendant Rowe; (2) the net income accruing since April 
30,1949, on that portion of the trust corpus held for distri¬ 
bution to the defendant Cummings when he attains the ages 
of forty and forty-five years, respectively, is distributable 
to him pending his attaining said ages. (Jt. App. 19-20). 
Plaintiffs were further instructed to convey to the defen¬ 
dant Rowe an undivided one-half interest in the real estate, 
together with certain principal cash and income cash, and 
to convey unto the defendant Cummings an undivided one- 
sixth interest in said real estate as well as certain principal 
cash and all income accruing after April 30, 1949, as it ac¬ 
crued. (Jt. App. 20-21). From such decree, the defendant 
Rowe has prosecuted this appeal. 


STATEMENT OF POINTS ON APPEAL. 

.. • • - . ’ **"• * ■* :*•> -v. • v * 

1. The Court erred in finding and concluding that defen¬ 
dant Cummings was entitled to income which accrued after 
April 30,1949 on the trust corpus held by plaintiffs as trus- 
tees. . , 


#***»* V • J» ' • . *V» ^ « 


2. The Court erred in failing to find and hold that all 
income on the trust corpus held by said trustees after April 
30,1949, was payable and distributable to defendant Rowe. 


i 5* ■ ■ ^ 

» i • 


i I .-A,.’- 


H '/■ 
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3. The Court erred in failing to find and hold that by a 
true and lawful construction of the will defendant Rowe 
was entitled to the income from the trust corpus after April 
30, 1949, by reason of the provisions of paragraph (g) of 
Item V of the will. 

4. The Court erred in failing to give effect to the plain and 
evident intention of the testatrix that the defendant Cum¬ 
mings was not entitled to any portion of the income from 
the trust corpus remaining in the hands of said trustees 
after April 30, 1949, but was limited to a right to portions 
of the corpus, distributable as he reached ages 40 and 45 
years. 

SUMMARY OF ARGUMENT. 

We contend that the will established a testamentary 
scheme, in which the intention of the testatrix is plainly 
manifested. Two trusts were created (1) for the payment 
of legacies and and annuities provided by paragraphs (a) to 
(f), inclusive; and (2) for the payment of portions of one- 
half of the residue to her grandson. With respect to the 
latter, she limited his right to the corpus, contingent on his 
reaching certain ages, and gave the income accruing in the 
meantime to her daughter, defendant Rowe. The limits 
thus made were entirely valid. Failure on the part of the 
lower court to recognize them was erroneous. 

ARGUMENT. 

Point No. 1—Intention of Testatrix Controls. 

No principle of law is better settled or more commonly ac¬ 
cepted than that in construing a will the cardinal rule is 
that the intention of the testator will govern. It has been 
applied many times in this jurisdiction and elsewhere. The 
following are a few of many cases dealing with its applica¬ 
tion: 
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Cruit v. Owen, 25 App. D. C. 514; Brown v. Wells, 45 
App. D. C. 428; Maoowell v. McDonald , 45 App. D. C. 462; 
Mayo v. Whedon, 47 App. D. C. 138; Walker v. Thomas, 
64 App. D. C. 148; 75 F. (2) 667 ; Pyne v. 81XJ. S. 
App. D. C. 11, 14; 154 F (2) 297; Shoemaker v. American 
Security <& Trust Co., 82 TJ. S. App. D. C. 270; 163 F (2) 
585; Larmour v. Rich, 71 Md. 369, 371 and Poultney y. Tif¬ 
fany, 112 Md. 630, 633. t* V • j- .-J- 

Point No. 2—Intention Evidenced by Win. 

With respect to her daughter, Lorena Bowe, there can be 
no question that the testatrix intended that all of the in¬ 
come from the rest and residue of the estate held in trust 
after provision was made for the payments specified in 
paragraphs (a) to (f), inclusive, should go to her.] This is 
so clearly stated in paragraph (g) of Item V that mere ref¬ 
erence to it is all that should be required. Indeed, testatrix 
emphasized her intention in this respect, for she not only 
expressly provided for the payment of such income, but 
also adds “the said rest and residue of income to include 
all payments which shall lapse by reason of the death of 
the beneficiaries except as otherwise herein expressly pro¬ 
vided.’* ' - ■ ** ' vv r -v- • 

' • •* - • A \ -. * r 

With respect to her grandson, the defendant Cummings, 
it is equally clear that the testatrix intended that he should 
not receive any part of the income, except $200 per .month, 
as provided for in paragraph (c) of Item Y. When malting 
provision for distribution of one-half of the trust corpus 
in successive payments, the language of the testatrix plainly 
indicated that they were to be exclusive and did not carry 
with them any interest in the income derived; therefrom. 
What she wrote in this connection cannot possibly be tor¬ 
tured into the construction placed upon it by the trial 
court Nowhere in paragraph (i) does the testatrix rSfer 
to income from the portion or portions of corpus remaining 
in the hands of the trustees as payable to her grandson. 
His right is exclusively limited to a distribution of corpus 

>• ’ 4 ■' ’■ -i ' * ' 1 * t -r • 1 • * *i »,\.f 
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in successsive stages. If paragraphs (g), (h) and (i) are 
read together, the conclusion is inescapable that her grand¬ 
son was not to receive any portion of the income from trust 
corpus. Income payments to him were provided by para¬ 
graph (c), and were to be made out of the estate before 
any division between daughter and grandson, or any other 
person. 

• As part of paragraph (i), testatrix directed: 

“In the event said C. Kenneth Cummings, Jr. shall die 
prior to the distribution to him of said entire one-half 
(%) share of the rest residue and remainder of my 
estate, his issue, per stirpes, shoH receive the ilisir.'ir- 
tion of principal herein directed to he made to him, at 
the times and in the proportions he would have become 
entitled thereto had he survived; but in the event said 
C. Kenneth Cummings, Jr. shall die prior to the distri¬ 
bution to him of said entire one-half (M>) share of 
the rest, residue and remainder of my estate, leaving 
ho issue him surviving, then from and after his death 
said entire one-half (%) share of the balance thereof 
remaining shall he held in trust by my said Trustees 
for the benefit of the female issue, per stirpes, of my 
daughter, Lorena Rowe, which said issue shall there¬ 
after receive the entire income produced thereby until 
lie expiration of twenty years from the death of said 
C. Kenneth Cummings, Jr. At the expiration of this 
period, the said entire one-half (M>) share of the bal¬ 
ance thereof then remaining shall be conveyed, as¬ 
signed, transferred and delivered, in fee simple and in 
absolute estate, unto the female issue, per stirpes, of 
said Lorena Rowe; 

With respect to her grandson, as well as his issue, testa¬ 
trix makes no reference whatever to a distribution of in¬ 
come. It is only in the event that he should die, without 
issue, that any distribution of income from the trust corpus 
is made, and then she directs payment to the female issue 
of her daughter, Lorena Rowe. Clearly, therefore, she 
meant that he should not have such income. 

In paragraph (g) dealing with the right of her daughter, 
the testatrix expressly refers to the rest and residue of 
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income from the trust estate. All of such rest and residue 

* . * , *, 1 

is given to her daughter. Obviously, this includes the rest 
and residue from the entire estate held in trust before any 
division and distribution of corpus. After such division 
and distribution it would necessarily refer to the one-half 
retained by the trustees in trust for the grandson. "With 
respect thereto, his right is limited to a distribution of prin¬ 
cipal in installments as he attains ages thirty, forty and 
forty-five years, and Mrs. Rowe was entitled to the income. 

This is the evident intention of the testatrix as indicated 
by her will The limitation violates no rule of law. It is 
contrary to no principle of public policy. It was exclusively 
within her right to restrict him to a contingent remainder. 
He had no vested interest or estate. It did not become 
vested at the time of division into two equal parts. He did 
not obtain, and never has had, a vested interest in one-half 
of the corpus. Having no such vested interest, he had no 
right to participate in distribution of the income from the 
residue held in trust. .« , t ' 

•In Poidtney v. Tiffany , 112 Md. 630, 633, the Court said: 

y ■ , S . r * * t A > VM* vi V* ♦ C > 

• • N • • : ' '■ 

■ r * »/■ ■■ K I* /-v7 

“The question of when an estate shall vest in inter¬ 
est, where there is more than one period mentioned at 
which it would be possible for it to vest, is one which 
has long perplexed the Courts, and in reference to 
which there has been such great diversity and confu¬ 
sion of judicial opinion that it would be idle to attempt 
to reconcile all the cases even in any one jurisdiction. 
Two fundamental principles of construction however 
have been firmly established in all jurisdictions admin¬ 
istering the principles of the common law r-first, that 
the law favors the early vesting of estates, and that 
the Courts will, as a general rule, where there is more 
than one period mentioned, adopt the earlier one, if 
this does not contravene the actual intent of the tes¬ 
tator or donor, as deduced from the terms of the instru¬ 
ment; and second, that notwithstanding the preference 
of the law for early vesting, the testator or donor has 
the absolute right to fix the period of-vesting at his 


if- 


r i* 
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pleasure, ‘and to make it depend upon a contingency, 
and when he has done this with reasonable certainty, 
his wishes will prevail and the estate will not vest until 
the happening of the contingency.’ * # 

In Faye v. Hunster, not yet officially reported, but which 
may be found in 181 F. (2) 289 Adv. Op.; 78 W. L. R. 806, 
this court very aptly said: 

“In construing a will, little aid can be gained from 
decided cases, for no two wills are altogether alike and 
the circumstances attending their making usually 
differ.” 

However, there are among the decided cases, instances 
which we think support our position. 

In Fulton Trust Co. of New York, et aX. v. Bank of Amer¬ 
ica of California 60 App. D. C., 240, 50 F. (2) 1005, testator 
gave to his son an annuity of $15,000 until he reached 
twenty-six years of age, $18,000 from that age until the age 
of thirty, $20,000 from that age until the estate was divided 
according to the terms of the will. He also gave his son 
an allowance of $2,500 for each of his children until they 
reached the age of fifteen years, $3,000 annually until they 
reached the age of twenty-one years. After reaching the 
age of twenty-one years, he gave each grandchild an annuity 
of $4,000 until the oldest surviving grandchild reached the 
age of thirty, when, (if his son was still living) he directed 
that the estate be divided into two parts, one of which he 
gave to his son, and the remaining part he directed should 
be divided between his grandchildren, share and share alike, 
the share of the grandchild who reached thirty being dis¬ 
tributable to him at once, and the shares of any who had 
not reached that age to be held in trust and paid over to 
them as they severally became thirty years of age. While 
the grandchildren were still minors, their ancillary guard¬ 
ian demanded that the accrued and accruing interest upon 
the one-half bequeathed to them be distributed, on the 
theory that they took a vested interest and were entitled 
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to the income thereon as it accrned and until final distri¬ 
bution. The Trustees refused. to pay. The trial court 
entered an order directing payment in accordance with the 
claim of the ancillary guardian. This Court said: 

“We do not agree with the conclusion reached by 
the lower court. It is plain from the terms of the will 
that the testator intended and understood that he was 
providing for his grandchildren during their minority 
by means of the allowance to their father of $2,500 for 
each child until he became 15 years of age, and $3,000 
for each child until reaching the age of 21 years, which 
sums were bequeathed to their father. James 
McDonald, Jr., in addition to the personal allowances 
bequeathed to him; and that the annuity of $4,000 for 
each child, after becoming 21 years of age and con¬ 
tinuing until the division of the estate, was to be the 
exclusive provision for them during that period. Ac¬ 
cordingly, it was not the will of the testator that the 
accruing income from their one-half interest in the 
estate should be paid to either of the minors before 
reaching the age of 30 years. 

In Leurisohn v. Henry, 179 N. Y., 352, 72 N. E. 239, an 
action was brought to construe the will of Leonard L. 
Lewisohn. The controversy arose with respect to para¬ 
graph seven, in which the testator devised the residue of 
his estate in trust to pay the net income to his children, 
and to distribute portions of the corpus when they reached 
the ages 25 to 30, the remainder of the corpus being payable 
and distributable upon the death of his children, as they 
should by will appoint, and in default of such appointment 
to their issue or next-of-kin. Testator left four sons and 
five daughters. One of his daughters died before reaching 
25, leaving a husband and two infant children. The execu¬ 
tors divided the estate into nine parts, one of which they 
set apart for the deceased child. The referee held that this 
part was vested in such child. The appellate division re¬ 
versed on the ground that said deceased daughter’s chil¬ 
dren took the entire fund under the will. 
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On appeal the Court said: 

“There was no present ^ift to any child, but when or 
provided the child reached the age specified. No part 
of the capital was to go to the children until the time 
fixed for absolute transfer to them should arrive. The 
direct gift to the executors, in the absence of any gift 
of capital to the children in the first instance, showed 
that there was no intent to vest title in them prior to 
the date named for distribution. The gift of capital 
to the children was through the direction to convey, and 
there was no vesting until the time to convey came 
around. * # * An earlier vesting would serve no useful 
purpose, and might defeat the object of the testator 
in guarding against improvidence. • * * The title was 
to continue in the trustees until the trust ended, sub¬ 
ject to payment over of the installments if the bene¬ 
ficiary lived long enough; and upon the death of the 
beneficiary ‘the capital of said estate’ in the language 
of the testator, ‘as it shall then exist with all the gains,’ 
etc., was to go to the appointees by will, or, if there were 
none, to the issue or next of kin.” 

See also to the same general effect In re Trevor, 239 
N. Y. 6, 145 N. E. 66; In re Patter*s Estate, 269 N. Y. 545, 
199 N. E. 663. 

In the case at bar, it is equally plain from the terms 
of the will that the testatrix intended and understood that 
she was providing for her grandson in two ways. Until 
he reached the age of thirty, she made available for him 
$200 per month to be paid out of the income of the trust. 
After he reached that age, she provided for a gift of por¬ 
tions of the corpus when he attained the several ages of 
thirty, forty and forty-five. She did not direct, as she 
might have done if that were her intention, that on the 
portions of the corpus retained by the Trustees he should 
receive any part of the income. On the contrary, she ex¬ 
pressly provided that “until the termination of the trusts, 
as hereinafter provided, all of the rest and residue of said 
income remaining after provision has been made for the 
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payments specified in paragraphs (a) to (f), inclusive’’, 
should go to the defendant Rowe. She emphasized that 
“the said rest and residue of income to include all pay¬ 
ments which shall lapse by reason of the death of the bene¬ 
ficiaries, except as otherwise herein expressly provided”. 
She further directed that if her daughter should die prior 
to the termination of said trust, said income should be paid 
to her female issue, per stirpes. 

No clearer statement could have been made of her desire 
and purpose that her grandson should not receive “in¬ 
come” after he reached thirty years of age. Yet, the trial 
court held he was entitled to the net income accruing since 
April 30,1949, on the portion of the trust corpus then held 
by the Trustees. This ruling, we submit, is contrary to the 
express language of the will, the evident purpose and inten¬ 
tion of the testatrix, and was clearly erroneous. 

CONCLUSION. 

Testatrix intended to give the residue of income, both 
before and after division of the trust corpus, to the defen¬ 
dant, Lorena B. Rowe. This conclusion must necessarily 
follow a reading of the entire will. Construed as a whole, 
her general testamentary scheme was to see to it that her 
grandson received (1) $200 per month until he reached age 
30, either by payment directly to or for him; (2) a distri¬ 
bution of corpus in successive installments at ages thirty, 
forty and forty-five. She did not supplement the latter 
by any additional provision. On the contrary, in her entire 
testamentary scheme, there is an evident purpose and in¬ 
tention that whatever remained of the income after satis¬ 
fying the provisions of paragraphs (a) to (f), inclusive, 
as long as the trusts endured, should be payable to her 
daughter. In the face of this expressed intention, we sub¬ 
mit that it was error for the court below to instruct the 
trustees to pay the income to the defendant, Cummings. 
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The instruction should have been to pay such income to the 
defendant Lorena B. Rowe. Accordingly, the decree was 
erroneous, and it should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckxe Cox, 

Thomas S. Jackson, 

P. Baxter Davis, 

Attorneys for Appellant , 

719 15th St, N. W„ 
Washington, D. C. 

Brandenburg & Brandenburg, 

Of Counsel 
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1 Filed Mar. 4, 1949 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3373 

Lorena B. Rowe and National Savings and Trust Company, 
a corporation, as Trustees under the Last Will and Tes¬ 
tament of Mary Brooks Reitz, Deceased, Plaintiffs , 

v. 

Lorena Cunningham Carroon, et al., Defendants. 

Petition of Trustees for Construction of Will and 
Instructions Regarding Distribution of Income 

The petition of Lorena B. Rowe and the National Savings 
and Trust Company as trustees under the last will and tes¬ 
tament of Mary Brooks Reitz, deceased, respectfully shows 
to the Court as follows: 

1. As appears from the pleadings and documents pre¬ 
viously filed herein, said Mary Brooks Reitz died on Decem¬ 
ber 2,1936, leaving a last will and testament which was ad¬ 
mitted to probate and record in the Probate Branch of this 
Court. Only the provisions of Item V thereof are concerned 
in this proceeding. 

2. By the terms of said Item V said testatrix devised and 
bequeathed all of the rest, residue and remainder of her 
property and estate to plaintiffs, in trust, to pay certain 
annuities and legacies and to distribute the income and 
principal in accordance with directions contained in nine 
paragraphs lettered from (a) to (i), inclusive. 

3. This cause originally was instituted by plaintiffs for 

the purpose of obtaining the instructions of this 

2 Court regarding the payment of certain of said an¬ 
nuities and bequests, there not having been available 

at that time funds sufficient for the payment of them all in 
fulL Thereafter, decrees were passed herein on December 
15, 1941 and June 18, 1942, instructing plaintiffs with re- 
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spect to the payment of said annuities and bequests, the lat¬ 
ter decree having expressly retained jurisdiction of this 
cause for such further instructions to your plaintiffs as 
might become necessary. 

4. By virtue of said two decrees and of plaintiffs’ compli¬ 
ance with the terms thereof, the annuities and bequests 
created by the terms of paragraphs (a), (b), (e) and (f) of 
Item V have been satisfied in full, the last payment to that 
end having been made by plaintiffs on February 6,1948. 

5. By reason of the circumstances hereinafter set forth 
your plaintiffs now have need of further instructions re¬ 
garding the proper construction of paragraphs (c), (d), 
(g), (h) and (i) of said Item V, which provides as follows: 

(c) Unto my grandson, C. Kenneth Cummings, Jr., the 
sum of Two Hundred Dollars ($200.00) a month from the 
date of my death and until he shall attain the age of thirty 
(30) years. Said payment shall, however, be used and ap¬ 
plied for the support, maintenance, education and general 
welfare of my said grandson by my said Trustees and I 
hereby vest in them absolute discretion respecting the ap¬ 
plication to be made thereof. My said Trustees shall be 
under no obligation to pay over said sum or any part 
thereof unto my said grandson, but shall be privileged at 
all times to pay over the said sum unto such persons or in 
settlement of such bills as they shall deem proper as in the 
best interests of my said grandson. 

(d) Unto my daughter, Lorena Rowe, the sum of Five 
Hundred Dollars ($500.00) a month, commencing eighteen 
(18) months from the date of my death and to continue 
until the day on which the leases now on premises 1109-1111 
G Street, Northwest, Washington, D. C., shall finally expire. 


(g) Unto my said daughter, Lorena Rowe, until the ter¬ 
mination of the trusts as hereinafter provided, all of the 
rest and residue of said income remaining after pro- 
3 vision has been made for the payments specified in 
paragraphs (a) to (f), inclusive, of this Item, the 


/ 
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said rest and residue of income to include all payments 
which shall lapse by reason of the death of the beneficiaries 
except as otherwise herein expressly provided. In the 
event of the death of said Lorena Rowe prior to the termi¬ 
nation of the trusts as hereinafter set forth, the income 
which she would have been entitled to receive had she sur¬ 
vived shall be paid unto her female issue, per stirpes. 

(h) On the day when the leases now on premises 1109- 
1111 G Street, Northwest, Washington, D. C., shall expire, 
the trusts hereby created shall cease and determine as to 
one-half (*£) of the rest, residue and remainder of my es¬ 
tate and property and my said Trustees shall convey, as¬ 
sign, transfer and deliver such one-half (V 2 ) unto my 
daughter, Lorena Rowe, in fee simple and in absolute es¬ 
tate ; but in the event my said daughter shall die prior to 
said date, said one-half (*4) of the rest, residue and re¬ 
mainder of my estate shall from and after her death be held 
in trust by my surviving Trustee for the benefit of her fe¬ 
male issue, per stirpes , which said issue shall thereafter re¬ 
ceive the entire income produced by said one-half (*4) share 
until the expiration of twenty (20) years from the death of 
said Lorena Rowe. At the expiration of this period, the 
said one-half (%) of the rest, residue and remainder of my 
estate shall be conveyed, assigned, transferred and deliv¬ 
ered, in fee simple and in absolute estate, unto the female 
issue, per stirpes , of said Lorena Rowe; provided, however, 
that should any of such issue attain the age of thirty (30) 
years prior to the expiration of said twenty (20) year 
period, such issue shall upon attainment of said age receive 
one-third (V 3 ) of the principal of her share, and upon at¬ 
taining the age of forty (40) years, such issue shall receive 
one-half (%) of the remainder of the principal of her share 
and the entire balance thereof upon attaining the age of 
forty-five (45) years. 

(i) As to the remaining one-half (*4) of the rest, residue 
and remainder of my estate, one-third {Vz) thereof shall be 
conveyed, assigned, transferred and delivered, in fee sim- 
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pie and in absolute estate, unto my grandson, C. Kenneth 
Cummings, Jr., upon attainment by him of the age of thirty 
(30) years. Upon attainment of the age of Forty (40) 
years, said C. Kenneth Cummings, Jr., shall receive one- 
half (Yz) of the remainder of the principal of said one-half 
(Yz) share of the rest, residue and remainder of my estate 
and the entire balance thereof upon attainment of the age 
of forty-five (45) years. In the event said C. Kenneth Cum¬ 
mings, Jr., shall die prior to the distribution to him of said 
entire one-half {Yz) share of the rest, residue and remain¬ 
der of my estate, his issue, per stirpes , shall receive 
4 the distribution of principal herein directed to be 
made to him, at the times and in the proportions he 
would have become entitled thereto had he survived; but in 
the event said C. Kenneth Cummings, Jr. shall die prior to 
the distribution to him of said entire one-half (Yz) share of 
the rest, residue and remainder of my estate, leaving no 
issue him surviving, then from and after his death the said 
entire one-half (Yz) share or the balance thereof then re¬ 
maining shall be held in trust by my said Trustees for the 
benefit of the female issue, per stirpes, of my daughter, 
Lorena Howe, which said issue shall thereafter receive the 
entire income produced thereby until the expiration of 
twenty (20) years from the death of said C. Kenneth Cum¬ 
mings, Jr. At the expiration of this period, the said entire 
one-half (Yz) share or the balance thereof then remaining 
shall be conveyed, assigned, transferred and delivered, in 
fee simple and in absolute estate, unto the female issue, per 
stirpes, of said Lorena Rowe; provided, however, that 
should any of such issue attain the age of thirty (30) years 
prior to the expiration of said twenty (20) year period, 
such issue shall upon attainment of said age receive one- 
third (Yz) of the principal of her share, and upon attain¬ 
ing the age of forty (40) years, such issue shall receive one- 
half (Yz) of the remainder of the principal of her share and 
the entire balance thereof upon attaining the age of forty- 
five (45) years. 
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The Lorena Rowe referred to in the foregoing para¬ 
graphs of said will is the Lorena B. Rowe who is one of the 
plaintiff trustees herein. 

6. As appears from the record in this cause, the sole as¬ 
set of said trust is certain real estate in the District of 
Columbia, consisting of Lot 2, Square 319, and the improve¬ 
ments thereon known as 1109-1111 G Street, Northwest. 
When said testatrix died on December 2, 1936, said prop¬ 
erty was under lease for a term ending May 31, 1938, pur¬ 
suant to an agreement whose provisions gave the tenant the 
right to extend the term for an additional five years. After 
the death of testatrix the tenant informed plaintiffs that it 
did not wish to exercise said option but that, if a lease for 
a period of fifteen years were granted, it would make cer¬ 
tain necessary repairs and improvements to the premises, 

estimated to cost approximately $30,000.00. There- 
5 after, deeming it for the best interests of said trust, 
plaintiffs accepted said proposal in substance and 
entered into a lease with said tenant for a term which will 
expire on April 30, 1949. The foregoing action has pre¬ 
viously been reported to this Court and approved by it. 

7. By the terms of paragraph (d) of Item V said Lorena 
B. Rowe is entitled to the sum of $500.00 a month “until the 
day on which the leases now on” said real estate “shall 
finally expire” and, under paragraph (g), she is also en¬ 
titled to all of the rest and residue of the income from said 
trust estate “until the termination of the trusts as herein¬ 
after provided.” By the terms of paragraph (h) said 
trusts are to cease and determine as to one-half of said 
trust estate on the day when “the leases now on premises 
1109-1111 G Street, Northwest, Washington, D. C., shall 
expire”, at which time the trustees are directed to convey 
said one-half of the trust corpus to said Lorena B. Rowe, in 
fee simple and absolutely. 

8. Until February 8, 1948, the entire net income from 
said trust was applied to the payment of the annuities and 
bequests of specific amounts, but since said date the net 
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income has substantially exceeded the only remaining an¬ 
nuities, i.e., that of $200.00 a month for C. Kenneth Cum¬ 
mings, Jr. and of $500.00 for Lorena B. Rowe. Said 
Lorena B. Rowe has demanded that said excess net income 
be paid to her on the ground that she is entitled to it by the 
terms of paragraph (g) of Item V. C. Kenneth Cummings, 
Jr. has also demanded that a portion of said excess net in¬ 
come be paid to him on the ground, apparently, that the de¬ 
vise and bequest to him of one-half of the corpus of said 
trust contained in paragraph (i) carries with it the right to 
receive the interim income therefrom. In the pres- 
6 ence of such conflicting demands and being in doubt 
regarding the proper construction of said will, in¬ 
cluding uncertainty whether the lease on said G Street 
property has “expired” within the meaning of said will, a 
distribution of said excess income could not be made and, 
as a result, plaintiffs now have in their possession approxi¬ 
mately $4,005.75, accumulated since February 6, 1948, re¬ 
garding which the instructions of this Court are required. 

9. Akin to the foregoing is another question arising prin¬ 
cipally from the terms of paragraphs (d) and (i) by which 
C. Kenneth Cummings, Jr. is entitled to $200.00 per month 
until he attains the age of thirty years, when said annuity is 
to cease and plaintiffs are to convey to him one-third of 
one-half of the corpus of the trust. He will attain the age 
of thirty years on April 30, 1949, and has informed plain¬ 
tiffs that after said date he believes he will be entitled to 
and will claim the income from the remaining two-thirds 
of said one-half. On the other hand, Lorena B. Rowe also 
has given notice that she believes herself entitled to the in¬ 
come from that portion of the one-half of the trust corpus 
which plaintiffs will hold under the terms of paragraph (i) 
and will not yet have distributed to C. Kenneth Cummings, 
Jr. 

10. By reason of said conflicting claims, plaintiffs also 
are in need of the instructions of this Court regarding the 
distribution to be made by them of income from that portion 
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of the one-half of the trust estate which they will continue 
to hold for C. Kenneth Cummings, Jr. after he has attained 
his thirtieth birthday. 

11. Said Lorena B. Rowe and C. Kenneth Cummings, Jr. 
are both of legal age and sui juris. 

Wherefore, the premises considered, plaintiffs pray: 

1. That this Honorable Court construe said will of Mary 
Brooks Reitz, deceased. 

7 2. That it instruct plaintiffs regarding the distri¬ 

bution to be made of the income from said trust es¬ 
tate over and above that required for the payment of the 
monthly annuities of $700.00. 

3. That it instruct plaintiffs regarding the distribution 
to be made of the income from that portion of one-half of 
trust corpus which, pursuant to the terms of paragraph (i) 
of Item V, they will continue to hold in trust after C. Ken¬ 
neth Cummings, Jr. has attained his thirtieth birthday. 

4. Such other and further relief as the nature of the case 
may require. 

Lorena B. Rowe 

National Savings and Trust Company 
By Bruce Baird, President. 

Trustees under the Last Will 
and Testament of Mary Brooks 
Reitz, Deceased. 

Minor, Gatley & Drury 
By John E. Powell 

1341 G Street, N. W. 

Washington (5), D. C. 

Attorneys for Plaintiffs. 


9 Filed Apr 29 1949 

Answer of Lorena B. Rowe 

Lorena B. Rowe for her answer to the petition of the 
trustees herein for construction of the will of the decedent 
and regarding disposition of income respectfully shows to 
this Court as follows: 
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1. That she is one and the same person referred to in the 
Last Will and Testament of the decedent above named. 

2. That said Last Will and Testament of said decedent 
after making certain bequests of personal property, directs 
that the residue of decedent’s estate be held in trust by 
said Lorena B. Rowe and the National Savings and Trust 
Company, a corporation organized under the laws in force 
in the District of Columbia and doing business therein; 
that after providing for the payment of certain annuities, 
said Last Will and Testament of decedent provides as fol¬ 
lows: 

“ (g) Unto my said daughter, Lorena Rowe, until the ter¬ 
mination of the trusts as hereinafter provided, all of the 
rest and residue of said income remaining after provision 
has been made for the payments specified in paragraphs 
(a) to (f) inclusive, of this Item, the said rest and residue 
of income to include all payments which shall lapse by rea¬ 
son of the death of the beneficiaries except as other- 
10 wise herein expressly provided. In the event of the 
death of said Lorena Rowe prior to the termination 
of the trusts as hereinafter set forth, the income which she 
would have been entitled to receive had she survived shall 
be paid unto her female issue, per stirpes. (Emphasis sup¬ 
plied) 

(h) On the day when the leases now on premises 1109- 
1111 G Street, Northwest, Washington, D. C. shall expire, 
the trusts hereby created shall cease and determine as to 
one-half (%) of the rest, residue and remainder of my es¬ 
tate and property and my said Trustees shall convey, as¬ 
sign, transfer and deliver such one-half (%) unto my 
daughter, Lorena Rowe, in fee simple and in absolute es¬ 
tate; but in the event my said daughter shall die prior to 
said date, said one-half (%) of the rest, residue and re¬ 
mainder of my estate shall from and after her death be held 
in trust by my surviving Trustee for the benefit of her 
female issue, per stirpes, which said issue shall thereafter 
receive the entire income produced by said one-half (%) 
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share until the expiration of twenty (20) years from the 
death of said Lorena Rowe. At the expiration of this pe¬ 
riod, the said one-half (Y 2 ) oi the rest, residue and remain¬ 
der of my estate shall be conveyed, assigned, transferred 
and delivered in fee simple and in absolute estate, unto the 
female issue, per stirpes, of said Lorena Rowe; provided, 
however, that should any of such issue attain the age of 
thirty (30) years prior to the expiration of said twenty (20) 
year period, such issue shall upon attainment of said age 
receive one-third (%) of the principal of her share, and 
upon attaining the age of forty (40) years, such issue shall 
receive one-half (%) of the remainder of the prin- 
11 cipal of her share and the entire balance thereof upon 
attaining the age of forty-five (45) years. 

(i) As to the remaining one-half (%) of the rest, residue 
and remainder of my estate, one-third (Ms) thereof shall be 
conveyed, assigned, transferred and delivered, in fee simple 
and in absolute estate, unto my grandson, C. Kenneth Cum¬ 
mings Jr., upon attainment by him of the age of thirty (30) 
years. Upon attainment of the age of forty (40) years, 
said C. Kenneth Cummings Jr., shall receive one-half (%) 
of the remainder of the principal of said one-half (M>) of 
the rest, residue and remainder of my estate and the entire 
balance thereof upon attainment of the age of forty-five (45) 
years. In the event said C. Kenneth Cummings Jr., shall 
die prior to the distribution to him of said entire one-half 
(M>) share of the rest, residue and remainder of my estate, 
his issue, per stirpes, shall receive the distribution of prin¬ 
cipal herein directed to be made to him at the times and in 
the proportions he would have become entitled thereto had 
he survived; but in the event said C. Kenneth Cummings 
Jr., shall die prior to the distribution to him of said entire 
one-half (M>) share of the rest, residue and remainder of 
my estate, leaving no issue him surviving, then from and 
after his death the said entire one-half (*£) share of the bal¬ 
ance thereof then remaining shall be held in trust by my said 
Trustees for the benefit of the female issue, per stirpes, of 
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my daughter, Lorena Rowe, which said issue shall there¬ 
after receive the entire income produced thereby until the 
expiration of twenty (20) years from the death of said C. 
Kenneth Cummings Jr. At the expiration of this 

12 period the said entire one-half (!/•>) share or the bal¬ 
ance thereof then remaining shall be conveyed, as¬ 
signed, transferred and delivered, in fee simple and in abso¬ 
lute estate, unto the female issue, per stirpes, of said Lorena 
Rowe; provided, however, that should any of such issue 
attain the age of thirty (30) years prior to the expiration of 
said twenty (20) year period such issue shall upon attain¬ 
ment of said age receive one-third (Yz) of the principal of 
her share, and upon attaining the age of forty (40) years, 
such issue shall receive one-half (*4) of the remainder of 
the principal of her share and the entire balance thereof 
upon attaining the age of forty-five (45) years. (Italics 
supplied) 

3. That negotiations respecting the lease which provided 
the sole source of income to the trust corpus, referred to in 
Item V, Subdivision (h) were approved by this Court, and 
respondent acquiesced in said real property mentioned in 
Subdivision (h) of said Item V of decedent’s Last Will and 
Testament remaining in the control of the Trustees duly 
appointed, qualified and acting under the said Last Will and 
Testament of said decedent. 

4. That the said C. Kenneth Cummings Jr., became thirty 
years of age on April 30,1949. 

5. That it appears from the Last Will and Testament of 
the decedent that no direct gifts or devises were made under 
the terms of same, except as hereinbefore referred to in 
Paragraph “2” hereof, but that upon the expiration of the 
lease mentioned in said Subdivision (h) of Item V of dece¬ 
dent’s it was directed that the trustee named therein should 
convey, assign, transfer and deliver one-half (*4) of said 
residue of said decedent’s estate to your respondent individ¬ 
ually, and to continue to hold the remaining one-half 

13 (Y 2 ) thereof in trust, and upon the said C. Kenneth 
Cummings Jr., arriving at the said age of thirty 
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years, to convey, assign, transfer and deliver over to him 
one-third i}/z) thereof and upon his arriving at the age of 
forty years, the one-half (V*>) of the remainder of the prin¬ 
cipal of said residue of decedent’s estate and the balance 
thereof upon his attaining the age of forty-five years; that 
because thereof, said Last Will and Testament of decedent 
should be construed to mean that it was the intention of the 
decedent that by her Last Will and Testament the said C. 
Kenneth Cummings Jr., should receive an annuity payable 
$200.00 per month until he reached the age of thirty years, 
and that thereafter he was not to receive any further in¬ 
come, but portions of the principal of said one-half (*/•>) of 
said residue of said estate of decedent so held in trust under 
her Last Will and Testament, and that such transfers of 
same were contingent upon his attaining the several ages 
specified, and that under the said Last Will and Testament 
it was not intended that the said C. Kenneth Cummings Jr., 
should receive and he did not receive any vested interest in 
any part of decedent’s estate except upon his reaching said 
respective ages; that had the said decedent not provided 
for the distribution of the income from the said remaining 
portions of said one-half (%) of said residue of her estate 
directed to be transferred to the said C. Kenneth Cummings 
Jr., upon his reaching said several ages, under Subdivision 
(g) of Item V of decedent’s will, decedent would have died 
intestate as to same, but that inasmuch as she did provide 
for the payment of same to respondent in said Subdivision 
(g) of Item V of her will, all of the rest and residue of the 
income remaining, after provision had been made for the 
payments specified in Subdivisions (a) to (f) of said Item 
V inclusive, her trustee should pay the same to this 
14 respondent which included all income derived from 
the part of decedent’s estate contingently to be trans¬ 
ferred to the said C. Kenneth Cummings Jr., upon his reach¬ 
ing the several ages mentioned until the actual transfer of 
same to him, and accordingly the said C. Kenneth Cum¬ 
mings Jr., should and does not receive any of same, and 
therefore, said Paragraph (g) of said Item V of said Last 



Will and Testament of decedent should be construed to read 
as follows: 

“(g) Unto my said daughter, Lorena Rowe, until the 
transfer of the several component parts of said remaining 
one-half (*£) of the rest, residue and remainder of my es¬ 
tate to the said C. Kenneth Cummings Jr., all of the rest, 
residue and remainder of income accruing on such com¬ 
ponents parts of same remaining after provisions have been 
made for the payments specified in Paragraphs (a) to (f) 
inclusive of this item, the said rest, and residue of income 
to include all payments which shall lapse by reason of the 
death of the beneficiaries except as otherwise herein ex¬ 
pressly provided. In the event of the death of said Lorena 
Rowe, prior to the termination of the trusts as hereinafter 
set forth, the income which she would have been entitled to 
receive had she survived shall be paid unto her female issue 
per stirpes. 77 

Wherefore this respondent respectfully prays: 

1. That this Court construe the said Last Will and Testa¬ 
ment of the decedent as hereinabove set forth, so that all 
of the income now in their hands, and to accrue in the future 
be payable to this respondent. 

2. That the said trustees acting under decedents Last 
Will and Testament be instructed by this Court and directed 
to pay over said income to this respondent accordingly. 

3. That this respondent may have such other, fur- 
15 ther and different relief as may be just and equitable 
in the premises. 

John F. Bowden 
Attorney for Respondent 
Office and P.O. Address 
36 Richmond Terrace 
Borough of Richmond 
City of New York 
(Staten Island 1, N. Y.) 
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16 Filed Nov. 14, 1949 

Answer of Defendant, C. Kenneth Cummings, to Petition 

of Trustees for Construction of 'Will and Instructions 

C. Kenneth Cummings, one of the defendants herein, for 
answer to the Petition of the trustees under the Will of 
Mary Brooks Reitz, deceased, for construction of the said 
Will and instructions regarding distribution of income, 
which Petition was verified March 2,1949, respectfully rep¬ 
resents unto this Honorable Court: 

1. He admits the matters of fact alleged in Paragraphs 1, 
2, 3, and 4 of the Petition and all of Paragraph 5 thereof 
except the allegation that plaintiffs have need of further 
instructions, as to which he has not sufficient knowledge to 
form a belief as to the truth thereof. 

2. He is without knowledge sufficient to form a belief as 
to the truth of the allegations of Paragraph 6 of the Peti¬ 
tion. 

3. He admits the allegations of Paragraph 7 of the Peti¬ 
tion. 

4. He is without knowledge sufficient to form a belief as 
to the truth of the allegations of Paragraph 8 of the Peti¬ 
tion except the allegation that he has demanded that a por¬ 
tion of the excess net income accrued prior to April 30,1949, 
be paid to him. But he further says that he has more re¬ 
cently concluded to abandon that contention. Moreover he 
is willing to concede that the lease on the G Street property 
“expired” within the meaning of the Will on April 30,1949. 

5. He admits the allegations of Paragraph 9 of the 

17 Petition and does hereby claim to be entitled to re¬ 
ceive the income from any portion of the one-half of 

corpus devised and bequeathed to him by the Will but re¬ 
tained in the hands of the Trustees under directions in the 
Will 

6. He does not believe the allegations of Paragraph 10 re¬ 
quire an answer from him; and he admits the allegations of 
Paragraph 11 of the Petition. 
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And, Fob Fubtheb Answer to the Said Petition, He 
Says: 

7. To ascertain the wishes of the testatrix the Will must 
be taken and read and construed as a whole and in the light 
of the circumstances contemplated by her and which she in¬ 
tended her Will to meet. Those circumstances included the 
fact that the real estate in question, being the principal as¬ 
set of the proposed trust estate, was under lease for a term 
which, even if renewed under the provisions thereof, would 
by several years fall short of the time when her grandson, 
this defendant, would become 30 years old. As shown by 
the Will, she wished to keep him on a $200 per month allow¬ 
ance until he should attain that age. At the same time, she 
wanted to provide $500 per month out of income for Lorena 
Rowe and for her to receive outright one-half of the corpus 
upon expiration of the leases of the real estate. She recog¬ 
nized, as shown by the Will, that there would be an interim 
period between termination of the trust as to the interest of 
Lorena Rowe and the date when this defendant (Cummings) 
would attain the age of 30 years. The Will shows her to 
have contemplated this and shows that accordingly she sep¬ 
arated the estate, upon expiration of the leases, into two 
parts, one to provide for Lorena Rowe and one to provide 
primarily for this defendant (Cummings) and his issue. In 
case there should be any excess income over that needed for 
specific purposes named in the Will up to the time of sever¬ 
ance of the estate, she provided for this to go to Lorena 
Rowe. She made no provision for Lorena Rowe over or 
beyond her receiving one-half of the estate upon expiration 

of the leases. The foregoing facts must be borne in 
18 mind in attempting to ascertain the proper distribu¬ 
tion to be made of the estate now, since the leases 
were extended so that their expiration date would coincide 
with this defendant’s 30th birthday. 

8. By Paragraph (c) of Item V the testatrix provided the 
$200 per month allowance for this defendant (Cummings) 
until he should attain the age of 30 years. By Paragraph 
(d) of Item V of the Will the testatrix provided the allow- 
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ance for Lorena Rowe of $500 per month until expiration 
of the leases. By Paragraph (g) of Item V the testatrix 
provided for Lorena Rowe to receive any excess income 
“until the termination of the trusts as hereinafter pro- 
ided. fy 

Thereafter, in Paragraph (h) of Item V she provided that 
on the date of expiration of the leases the trusts should 
cease and terminate as to one-half of the corpus and that it 
should be thereupon turned over to Lorena Rowe. As a 
part of the same paragraph she went ahead and provided 
as to the disposition of this part of her estate in the event 
Lorena Rowe should not survive the expiration of the leases. 
In that event, she directed that her share of corpus should 
be held in trust for the benefit of the female issue of Lorena 
Rowe ‘‘which said issue shall thereafter receive the entire 
income produced by said one-half (*£) share •••»». No 
reference is made to any other right to income, such as in¬ 
come from the portion of corpus devised and bequeathed to 
this defendant (Cummings) but not yet delivered to him. 
Then, in Paragraph (i) of Item V the testatrix provided for 
the disposition of the other half of the corpus for the benefit 
of this defendant (Cummings) and went on into directions 
as to the disposition of any or all of this portion of her 
estate in the event of his (Cummings’) death before distri¬ 
bution of all or any part thereof to him. After providing 
the one-half share of corpus for this defendant (Cum¬ 
mings), the testatrix directs what shall be done with this 
interest in the event he should die prior to the distribution 
to him of all or part of this share. She provides that, 
19 if he should so die leaving issue, the entire interest is 
to go to his issue. Only in the event of his so dying 
without issue is provision over made for distribution of this 
interest. Thus, clearly, the testatrix intended this entire 
interest to vest in this defendant (Cummings), subject only 
to being divested if he should so die without issue. 

9. By the foregoing, the testatrix, contemplating that the 
leases would expire before he (Cummings) should attain the 
age of 30 years, provided a specific allowance and any ex- 
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cess of income for Lorena Rowe until the expiration of the 
leases. She then provided that at the date of expiration of 
the leases the trust should terminate; she provided that 
thereupon two things should happen: (1) Lorena Rowe 
should receive one-half of the corpus of the estate and (2) 
the other half of the corpus should be set aside for him 
(Cummings). The testatrix makes no further mention of or 
provision for Lorena Rowe to receive anything from the 
estate. The Will cannot properly be construed to give her 
an interest in anything beyond the date for her to receive 
her half of the corpus. 

The testatrix, in disposing of the other half of the corpus 
in Paragraph (i) of Item V clearly sets out the plan of dis¬ 
position thereof for the benefit primarily of him (Cum¬ 
mings) and his issue; she makes no further reference to 
Lorena Rowe; she makes no specification as to income from 
this portion of corpus; the Will shows that she assumed the 
income from this portion of the estate would inure to the 
benefit of him (Cummings) and his issue, should he attain 
the age of^O years. 

10. To construe this Will to mean that the income from 
any undistributed portion of his (Cummings’) share of cor¬ 
pus should be paid to Lorena Rowe would be contrary to 
the testatrix’s intention as shown by the Will The Will 
gives no suggestion as to how or when any such payments 
should be made. The testatrix made no provision for fur¬ 
ther disposition of such income in the event of death of 

Lorena Rowe between the expiration date of the 
20 leases and the date of his (Cummings’) 30th birth¬ 
day. To find that the testatrix intended such income 
to go to Lorena Rowe would be to hold that such income, in 
the situation contemplated by the testatrix, would, in the 
event of death of Lorena Rowe between the dates above 
mentioned, pass as intestate property. The same would be 
true in the present situation if Lorena Rowe should die be¬ 
fore distribution of all of the corpus to him (Cummings). 

11. Had the leases not been extended but the circum¬ 
stances contemplated by the testatrix developed, the income 
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from the half of corpus provided for him (Cummings) and 
his issue would have been needed to pay the $200 a month 
allowance provided for him until attaining the age of 30. 
Had the situation so developed and that allowance been 
so paid from that source, there could be no basis whatsoever 
for finding that the testatrix intended the income from any 
portion of that half of corpus to be turned aside into the 
hands of Lorena Rowe after expiration of the leases and 
coincident termination of the trust as to her and transfer 
to her of one-half of the corpus. 

Wherefore this defendant respectfully prays that this 
Honorable Court construe the Will herein according to the 
obvious intentions and wishes of the testatrix, rather than 
rewrite it as sought by the defendant, Lorena Rowe. 

C. Kenneth Cummings. 

COLLADAY, COLLADAY & WALLACE 

D. C. Colt .a day 
1331 G Street, N. W. 

Washington 5, D. C. 

Attorneys for the Defendant , 

C. Kenneth Cummings 


22 Filed Nov. 18,1949 

Motion of Plaintiff Trustees for Summary Judgment 

Now come Lorena B. Rowe and the National Savings and 
Trust Company, trustees under the last will and testament 
of Mary Brooks Reitz, deceased, by their attorneys, and 
move the Court to enter summary judgment upon the pray¬ 
ers contained in their petition for construction of the will 
of said decedent and for instructions regarding the distri¬ 
bution of income. 

For grounds of said motion plaintiffs show to the Court 
that answers to said petition have been filed herein on be¬ 
half of each of the two beneficiaries whose interests are 
affected thereby, that said answers admit all of the material 
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allegations contained in the petition, that no genuine issue 
as to any material fact exists and said trustees therefore 
are entitled to a judgment as a matter of law. 

Minor, Gatley & Drury 
By John E. Powell 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiffs . 


24 Filed Apr. 27, 1950 

Order Granting Summary Judgment and Instructing 

Trustees 

Upon consideration of the motion for summary judgment 
filed herein by the trustees under the will of Mary Brooks 
Reitz, deceased, the petition of said trustees for construc¬ 
tion of the will of said decedent and for instructions regard¬ 
ing the distribution to be made of certain income, the an¬ 
swers to said petition filed on behalf of the respective bene¬ 
ficiaries, and the argument of counsel heard in open court, 
and it appearing to the Court that there is no genuine issue 
as to any material fact, and that said trustees are en¬ 
titled to summary judgment as a matter of law upon the 
prayers contained in said petition, and upon consideration 
of the account covering the period commencing March 7, 
1939 and ending April 30,1949 filed herein by said trustees 
on the 26th day of April, 1950, it is by the Court this 27th 
day of April, 1950, 

Adjudged, Ordered and Decreed as follows: 

1. That summary judgment in accordance with the pray¬ 
ers of said petition of said trustees be, and the same hereby 
is, granted and said trustees are instructed as follows: 

a. It having been conceded upon the oral argument 

25 that C. Kenneth Cummings, Jr. is not entitled to any 
portion of the surplus net income accrued to and in¬ 
cluding April 30,1949, on which date he attained the age of 
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thirty (30) years, it is hereby found by the Court that the 
surplus net income accrued under the terms of Item V of 
the will of said decedent to and including April 30,1949, is 
distributable to Lorena B. Rowe. 

b. That the net income accruing since April 30, 1949 on 
that portion of the trust corpus which said trustees are 
directed to hold for distribution to C. Kenneth Cummings, 
Jr., when he attains the ages of forty (40) and forty-five 
(45) years, respectively, is distributable to said C. Kenneth 
Cummings, Jr. pending his attaining said ages. 

2. That the account filed herein by said trustees on the 
26th day of April, 1950 be, and it hereby is, in all respects 
approved and confirmed and said trustees are hereby di¬ 
rected to make distribution and payment as follows: 

a. To Messrs. Minor, Gatley & Drury, attorneys-at-law, 
the sum of $503.96, representing compensation of $500.00 
for services rendered by them to said trustees in connection 
with this proceeding and reimbursement of costs of $3.96,. 
half of which sum of $503.96 shall be paid from income dis¬ 
tributable to Lorena B. Rowe and the other half of which 
shall be paid from income distributable to C. Kenneth Cum¬ 
mings, Jr. 

b. To convey to Lorena B. Rowe, in fee simple, subject to 
existing liens, an undivided one-half (M>) interest in Lot 
836, Square 319, in the District of Columbia, and to pay to 
her in cash the sum of $2,226.13, representing principal cash 
of $976.82 and income cash of $5,270.83 a total of $6,247.65, 
less the sum of $4,021.52, consisting of commissions on cor¬ 
pus of $3,769.54 due the National Savings and Trust Com¬ 
pany, as trustee, and $251.98 payable to Messrs. Minor, Gat¬ 
ley & Drury. 

26 c. To convey to C. Kenneth Cummings, Jr., in fee 
simple, subject to existing liens, an undivided oner 
sixth (1/6) interest in Lot 836, Square 319, in the District 
of Columbia, and to pay to him cash principal of $325.61 and 
the net income accrued since April 30, 1949 and hereafter 
accruing upon the remaining trust corpus held by said trus¬ 
tees for ultimate distribution to him pursuant to the terms 


21 


of Item V of the will of said decedent, less the sum of 
$1,508.49, consisting of $251.98 payable to Messrs. Minor, 
Gatley & Drary and commissions on corpus of $1,256.51 due 
the National Savings and Trust Company, as trustee, the 
net income accruing after the date of this order to be paid 
to said C. Kenneth Cummings, Jr. in quarterly or more fre¬ 
quent instalments. 

By the Court: 


Minor, Gatley & Dbxjby 


R. B. Kerch, 

Judge 


By John E. Powell 

Attorneys for Trustees . 


D. C. Colladay 

Attorney for C. Kenneth Cummings, Jr. 

Consented to as to form only: 

Bernard J. Atchison 
Attorney for Lorena B. Rowe 


27 * Filed May 24, 1950 

Notice of Appeal 

Notice is hereby given this 24th day of May, 1950, that 
Lorena B. Rowe hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 27th day of April, 1950 in favor 
of plaintiffs against said defendants. 

Bernard J. Atchison* 

. Attorney for Lorena B. Rowe, 
•1740 K St, N. W. 

Minor, Gatley & Drury 
Colorado Bldg. 

Attorneys for Plaintiffs 

% ‘ ■ - -> '..i. 

D. C. Colladay, Esq. 

1331 G St, N. W, 

Attorney for Kenneth C . Cummings 
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APPENDIX 2. 

The Last Will and Testament of Mary Brooks Reitz. 

I, Mary Brooks Reitz, of the City of Washington, District 
of Columbia, do make, publish and declare this my last Will 
and Testament, hereby revoking and annulling any and all 
Wills, Testaments and Codicils by me at any time hereto¬ 
fore made. 

Item I. I direct my Executors hereinafter named to pay 
all of my just debts and funeral expenses as soon after my 
death as may be convenient. 

Item II. I give and bequeath unto my beloved daughter, 
Lorena Rowe, my large three-stone diamond ring; unto my 
beloved granddaughter, Lorena Cunningham, my large soli¬ 
taire diamond ring; unto my beloved granddaughter, Lu¬ 
cille Cunningham, my smaller solitaire diamond ring; and 
unto my beloved grandson, C. Kenneth Cummings, Jr., my 
small three-stone diamond ring. 

Item III. I give and bequeath all my household furniture, 
china, glass, silver, rugs, clothing, automobile and personal 
effects generally, and all of my jewelry with the exception 
of the rings hereinbefore specifically bequeathed, unto my 
daughter, Lorena Rowe. 

Item IV. I give and devise Lot 41, Square 2108, in the 
City of Washington, District of Columbia, improved by 
premises numbered 2807 Twenty-seventh Street, Northwest, 
unto my beloved sisters Alice Bicksler and Genevieve Perry, 
subject to the deeds of trust and other liens thereon at the 
time of my death, which they shall assume and agree to 
pay. 

Item V. All of the rest, residue and remainder of my 
estate and property, of whatsoever character, whensoever 
acquired, and wheresoever situate, including all estate and 
property to or in which I shall have any right, title, claim 
or interest whatsoever at the time of my death, I give, de- 
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vise and bequeath, in fee simple and in absolute estate, unto 
my daughter, Lorena Rowe, and the National Savings and 
Trust Company, a corporation organized under the laws 
in force in the District of Columbia, and doing business 
therein, in and upon the following uses and trusts, never¬ 
theless, that is to say: 

To hold, manage, invest and reinvest the same, to keep 
the same invested with full power to change and alter the 
investment thereof, and to collect the income therefrom. 
The net income produced thereby shall be by my said Trus¬ 
tees paid over, as follows: 

(a) Unto my beloved mother, Margaret A. McMahon, 
the sum of One hundred Dollars ($100.00) a month from the 
date of my death for and during the term of her natural 
life. 

(b) Unto my granddaughters, Lorena Cunningham and 
Lucille Cunningham, the sum of One hundred dollars 
($100.00) a month each from the date of my death and until 
they shall respectively attain the age of twenty-five (25) 
years. Said payments shall be made unto my daughter, 
Lorena Rowe, mother of my said granddaughters, until they 
shall respectively attain the age of twenty-one (21) years 
and the receipt of said Lorena Rowe shall constitute a full 
acquittance, discharge and release of my said Trustees for 
the payments so made. After my said granddaughters 
shall respectively attain the age of twenty-one (21) years, 
the said payments shall be made to them direct. 

(c) Unto my grandson, C. Kenneth Cummings, Jr., the 
sum of Two Hundred Dollars ($200.00) a month from the 
date of my death and until he shall attain the age of thirty 
(30) years. Said payments shall, however, be used and 
applied for the support maintenance, education and gen¬ 
eral welfare of my said grandson by my said Trustees and 
I hereby vest in them absolute discretion respecting the 
application to be made thereof. My said Trustees shall be 
under no obligation to pay over said sum or any part 
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thereof unto my said grandson, but shall be privileged at all 
times to pay over the said sum unto such persons or in 
settlement of such bills as they shall deem proper as in 
the best interests of my said grandson. 

(d) Unto my daughter, Lorena Rowe, the sum of Five 
Hundred Dollars ($500.00) a month, commencing eighteen 
(18) months from the date of my death and to continue 
until the day on which the leases now on premises 1109-1111 
G Street, Northwest, Washington, D. C., shall finally ex¬ 
pire. 

(e) 1. Unto Dolores Irene Mullin, and Helen Theresa 
Bowden, daughters of my beloved sister Theresa F. Bow¬ 
den, the sum of Three hundred dollars ($300.00) each. 

2. Unto Margaret Atchison, daughter of my deceased 
sister Margaret, the sum of Three hundred dollars 
($300.00). 

3. Unto Marion Leib, daughter of my deceased sister, 
Florence, the sum of Three hundred dollars ($300.00). 

4. Unto, Christabell Bicksler and Loretta Giordano, 
daughters of my beloved sister Alice, the sum of Three 
hundred dollars ($300.00) each. 

5. Unto my beloved sisters, Anna C. Wall and Theresa 
F. Bowden, the sum of Three hundred dollars ($300.00) 
each. 

6. Unto my grandsons, James Rowe, 3rd, and Belmont 
Rowe, the sum of One dollar ($1.00) each. 

The payments directed to be made in and by this para¬ 
graph (e) shall be made as soon as income for the purpose 
shall be available without interfering with the payments 
to be made pursuant to paragraphs (a) to (d) inclusive, of 
this Item. 

(f) Unto my granddaughters, Lorena Cunningham and 
Lucille Cunningham, the sum of Ten thousand dollars ($10,- 
000.00) each as they shall respectively attain the age of 


25 


twenty-five (25) years. To provide for these payments, 
my said Trustees shall set aside and reserve income from 
time to time so that sufficient amounts shall be available as 
needed to make these payments when due. 

(g) Unto my said daughter, Lorena Rowe, until the 

termination of the trusts as hereinafter provided, all of 
the rest and residue of said income remaining after pro¬ 
vision has been made for the payments specified in para¬ 
graphs (a) to (f), inclusive, of tins Item, the said rest and 
residue of income to include all payments which shall lapse 
by reason of the death of the beneficiaries except as other¬ 
wise herein expressly provided. In the event of the death of 
said Lorena Rowe prior to the termination of the trusts as 
hereinafter set forth, the income which she would have been 
entitled to receive had she survived shall be paid unto her 
female issue, per stirpes. , 

(h) On the day when the leases now on premises 1109- 
1111 G- Street, Northwest, Washington, D. C., shall expire 
the trusts hereby created shall cease and determine as to 
one-half (%) of the rest, residue and remainder of my es¬ 
tate and property and my said Trustees shall convey, as¬ 
sign, transfer and deliver such one-half (%) unto my 
daughter, Lorena Rowe, in fee simple and in absolute 
estate; but in the event my said daughter shall die prior 
to. said date, said one-half (M>) of the rest, residue and re¬ 
mainder of my estate shall from and after her death be 
held in trust by my surviving Trustee for the benefit of her 
female issue, per stirpes, which said issue shall thereafter 
receive the entire income produced by said one-half (%) 
share until the expiration of twenty (20) years from the 
death of said Lorena Rowe. At the expiration of this 
period, the said one-half (%) of the rest, residue and re¬ 
mainder of my estate shall be conveyed, assigned, trans¬ 
ferred and delivered in fee simple and in absolute estate, 
unto the female issue, per stirpes, of said Lorena Rowe; 
provided however, that should any of such issue attain the 
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age of thirty (30) years prior to the expiration of said 
twenty (20) year period, snch issue shall upon attainment of 
said age receive one-third (MO of the principal of her share, 
and upon attaining the age of forty (40) years, such issue 
shall receive one-half l}/*) of the remainder of the principal 
of her share and the entire balance thereof upon attaining 
the age of forty-five (45) years. 

(i) As to the remaining one-half (Y 2 ) of the rest, resi¬ 
due and remainder of my estate, one-third (MO thereof 
shall be conveyed, assigned, transferred and delivered, in 
fee simple and in absolute estate, unto my grandson, C. 
Kenneth Cummings, Jr., upon attainment by him of the age 
of thirty (30) years. Upon attainment of the age of Forty 
(40) years, said C. Kenneth Cummings, Jr., shall receive 
one-half (M0 of the remainder of the principal of said 
one-half (M0 share of the rest, residue and remainder of 
my estate and the entire balance thereof upon attainment 
of the age of forty-five (45) years. In the event said C. 
Kenneth Cummings, Jr., shall die prior to the distribution 
to him of said entire one-half (M0 share of the rest, resi¬ 
due and remainder of my estate, his issue, per stirpes , shall 
receive the distribution of principal herein directed to be 
made to him, at the times and in the proportions he would 
have become entitled thereto had he survived; but in the 
event said C. Kenneth Cummings, Jr., shall die prior to the 
distribution to him of said entire one-half (%) share of the 
rest, residue and remainder of my estate, leaving no issue 
him surviving, then from and after his death the said entire 
one-half (M0 share or the balance thereof then remaining 
shall be held in trust by my said Trustees for the benefit 
of the female issue, per stirpes , of my daughter, Lorena 
Rowe, which said issue shall thereafter receive the entire 
income produced thereby until the expiration of twenty (20) 
years from the death of said C. Kenneth Cummings, Jr. At 
the expiration of this period, the said entire one-half (M) 
share or the balance thereof then remaining shall be con- 
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veyed, assigned, transferred and delivered, in fee simple 
and in absolute estate, nnto the female issue, per stirpes, of 
said Lorena Rowe; provided, however, that should any of 
such issue attain the age of thirty(30) years prior to the 
expiration of said twenty (20) year period, such issue shall 
upon attainment of said age receive one-third (%) of the 
principal of her share, and upon'attaining the age of forty 
(40) years, such issue shall receive one-half (%) of the 
remainder of the principal of her share and the entire bal¬ 
ance thereof upon attaining the age of forty-five (45) years. 

In the making of distribution of the said rest, residue 
and remainder of my estate as directed by paragraphs (h) 
and (i) hereof, my Trustees shall reserve sufficient assets 
in their hands to provide for the payments of income speci¬ 
fied in and by paragraphs (a) to (f) hereof. 

i . 

Item VL For the purpose of properly administering my 
estate, I authorize and empower my said Trustees, and my 
Executors hereinafter named, or the survivor thereof, in 
their or its absolute discretion, to sell any part or all of 
my said estate and property, and in consummation of such 
sale or sales, to convey, assign transfer and deliver the 
property sold unto the purchaser or purchasers thereof, in 
fee simple and in absolute estate, such purchaser or pur¬ 
chasers to be under no obligation to see to the application 
of the purchase money. 

Item VTL Should any person to whom a share or interest 
in my estate is given under this, my last Will and Testa¬ 
ment, oppose the probate thereof, or take any proceedings 
before any Court to alter, annul or have declared void any 
provisions thereof, then and in that event, I direct that all 
interest in or under my said Will in favor of such person so 
opposing the probate thereof or taking such proceedings 
as aforesaid, or declining to assent to the probate thereof, 
shall cease and become void, and the share or interest in my 
said estate such person would have received shall be dis¬ 
posed of as though such person had predeceased me. • 
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Item V11L I nominate, constitute and appoint my said 
daughter, Lorena Rowe, and the said National Savings and 
Trust Company, Executors of this, my last Will and Testa- 
.ment. 

In Testimony Whereof, I have hereunto set my hand, 
this 20th day of November, A. D., 1936, to this my last Will 
and Testament, typewritten upon nine pages. For the pur¬ 
pose of identifying the same, I have signed the margin of 
each of the seven preceding pages hereof. 

(s) Mary Brooks Reitz 

Signed, published and declared by the above-named testa¬ 
trix, Mary Brooks Reitz, as and for her last Will and 
Testament, in the presence of us, who, at her request, in 
her presence and in the presence of one another, have here¬ 
unto subscribed our names as witnesses, this 20th day of 
November, A. D. 1936. 

(s) C. F. Peckinger, M. D. 

330 W. 30th St., N. Y. C. 

(s) John C. Evans, M. D. 

330 W. 30th St., N. Y. C. 

(s) John F. Bowden, Jr. 

St. George, Staten Island, N. Y. 
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STATEMENT OF THE QUESTION. 

The question before the Court, succinctly stated, is: 

Whether from a reading and interpretation of the Will 
as a whole it appears to have been the intention of the tes¬ 
tatrix that the provision of paragraph (g) of Item V for 
surplus income to be paid to Appellant should continue to 
operate beyond the time of distribution to her of one-half 
of the corpus of the trust estate; or, on the other hand, it 
was her intention that upon such distribution Appellant 
should have no further interest in the remaining portion of 
the trust estate and she assumed and intended that the in¬ 
come therefrom should inure to the benefit of Appellee. 
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IN THE 


United States Const of Appeals 

Fob the District of Columbia Circuit. 


No. 10,707 


Lobena B. Rowe, individually, Appellant, 

v. 

Lobena B. Rowe and National Savings and Trust Com¬ 
pany, a corporation, as Trustees under the last will and 
testament of Mary Brooks Reitz, deceased, and 
C. Kenneth Cummings, Jb., Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE C. KENNETH CUMMINGS, JR. 


SUMMARY OF ARGUMENT. 

It was the intention of the Testatrix that, after certain 
specific provisions, her estate should be held in trust and, 
out of income, an allowance of $200.00 per month should be 
paid to her grandson (Appellee) until his thirtieth birthday 
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and an allowance of $500.00 per month pins any remaining 
income should be paid to her daughter (Appellant) until 
the termination of certain real estate leases. It was fur¬ 
ther the Testatrix’s intention that upon the termination 
of these leases one-half the corpus of the trust estate should 
be turned over to her daughter and that the latter should 
thenceforth have no further interest in the estate. The 
Testatrix intended and assumed that the remaining half 
of the trust estate should inure entirely to the benefit of 
her grandson or his issue or the female issue of her daugh¬ 
ter, the Appellant Although one paragraph of the Will 
may, at first glance, seem to indicate that the Testatrix 
intended surplus income to go to her daughter beyond the 
date of expiration of the real estate leases, the other pro¬ 
visions of her Will show that she clearly intended and con¬ 
templated that the interest of her daughter in the estate 
should terminate with the expiration of the leases and the 
distribution to her of one-half of the corpus. 

ARGUMENT. 

The Intention of the Testatrix Is To Be Given Effect 

Appellant has most aptly cited this Court’s pronounce¬ 
ment in the case of Faye v. Hzmster, 181 F. (2) 289 Adv. 
Op.; 78 W. L. R. 806, that: 

“In construing a Will, little aid can be gained from 
decided cases, for no two Wills are altogether alike 
and the circumstances attending their making usually 
differ.” 

That states precisely the position taken by the Appellee 
in the Trial Court and the position which the Appellee 
maintains here on appeal. Because of this, the Appellee 
did not undertake to cite authorities in the Trial Court 
and will not do so here. The problem presented below, and 
re-presented here, is simply this: What was the intention 
of the Testatrix? This can be ascertained only from a 
careful reading and study of her Will and an interpretation 
thereof, taking the Will as a whole. 
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It becomes important, therefore, to turn to the pertinent 
salient provisions of the Will 

Pertinent Provisions of the WilL 

As pointed ont in Appellant’s Statement of the Case, the 
sole asset of the trust estate, as affected by the conten¬ 
tions of the parties here, was and is certain real estate in 
the District of Columbia designated as Numbers 1109-1111 
G Street, N. W. The Testatrix’s Will was executed Novem¬ 
ber 20,1936. At that time this real estate was under lease 
for a term ending May 31, 1938, which gave the tenant a 
right to an extension beyond that date for an additional 
five years, that is to say until May 31,1943. Appellee was 
of an age to arrive at thirty on April 30,1949. The exten¬ 
sion right in the leases was not exercised according to its 
terms. The tenants requested a new lease for fifteen years. 
By a compromise arrangement, the tenants were given a 
new lease to terminate April 30, 1949, coinciding with the 
thirtieth birthday of Appellee. 

By paragraph (c) of Item Y the Testatrix provided an 
allowance of $200.00 per month for the Appellee until he 
should attain the age of thirty years. By paragraph (d) 
of Item Y the Testatrix provided an allowance for the Ap¬ 
pellant of $500.00 per month until expiration of the leases 
on the aforementioned real estate. By paragraph (g) of 
Item V Testatrix provided for the Appellant to receive any 
excess income from the trust estate over and above that re¬ 
quired to pay certain specific items and the aforementioned 
two allowances “until the termination of the trusts as here¬ 
inafter provided.” 

Thereafter, in paragraph (h) of Item Y she provided 
that on the date of expiration of the leases referred to 
above the trusts should cease and terminate as to one-half 
of the corpus and that the latter should thereupon be turned 
over to the Appellant As a part of the same paragraph she 
went ahead and provided as to the disposition of this part 
of her estate in the event the Appellant should not survive 
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the expiration of the leases. In that event, she directed 
that Appellant’s share of corpus should be held in trust 
for the benefit of Appellant’s female issue “which said 
issue shall thereafter receive the entire income produced by 
said one-half {Yz) share • • V’ (Italics supplied.) Then, 
in paragraph (i) of Item V Testatrix provided for the dis¬ 
position of the other half of the corpus for the benefit of 
Appellee and went on into directions as to the disposition 
of any or all of this portion of her estate in the event of 
Appellee’s death before distribution of all or any part 
thereof to him. After providing this one-half share of 
corpus for this Appellee, the Testatrix directs what shall 
be done with this interest in the event of his death prior 
to the distribution to him of all or part of this share. She 
provides that, if he should so die leaving issue, the entire 
interest is to go to his issue. In the event of his so dying 
without issue, provision over is made for distribution of 
this interest. In the latter event, 

“Then from and after his death the said entire one- 
half (Yz) share or the balance thereof then remaining 
shall be held in trust by my said Trustees for the bene¬ 
fit of the female issue, per stirpes, of my daughter, 
Lorena Rowe (Appellant herein), which said issue 
shall thereafter receive the entire income produced 
thereby until the expiration of twenty (20) years from 
the death of said C. Kenneth Cummings, Jr. (Appel¬ 
lee herein).. At the expiration of this period, the said 
entire one-half (Y 2 ) share or the balance thereof then 
remaining shall be conveyed, assigned, transferred 
and delivered, in fee simple and in absolute estate, 
unto the female issue, per stirpes, of said Lorena 
Rowe • * (Italics supplied.) 

Discussion of the WilL 

In endeavoring to ascertain the intention of the Testa¬ 
trix, it is important to bear in mind the situation which 
she contemplated at the time of executing her WilL That 
situation included the fact that the real estate in question, 
being the principal asset of the proposed trust estate, was 
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under lease for a term which, even if renewed tinder the 
provisions thereof, would be approximately six years short 
of the time when her grandson, the Appellee herein, would 
become thirty years of age. From a reading of her Will, 
it is transparently clear that she intended to place her 
grandson, the Appellee, on a $200.00 per month allowance 
until he should attain that age. At the same time, the Will 
shows clearly, she wanted to provide $500.00 per month 
for the Appellant and for her to receive outright one-half 
of the corpus upon expiration of the leases on the real 
estate. She recognized, it is clear from the Will, that 
there would he an interim period between termination of 
the trusts as to the interest of the Appellant (the date of 
expiration of the leases) and the date when AppellJSfr would 
attain the age of thirty years. In contemplation of this, 
the Will clearly shows, the Testatrix accordingly separated 
the estate, upon expiration of the leases, into two parts, 
one to provide for the Appellant and one to provide pri¬ 
marily for the Appellee and his issue. In case there should 
be any excess income over that needed for specific purposes 
named in the Will up to the time of severance of the estate, 
she provided for this to go to the Appellant, inasmuch as 
she was limiting her grandson (the Appellee) to $200.00 
per month until he should be thirty years old. 

Appellant relies heavily, one might say primarily, upon 
the language in paragraph (g) of Item V of the Will to the 
effect that Appellant is to receive any excess income “until 
the termination of the trusts as hereinafter provided.” 
Appellant interprets this to be read indefinitely forward 
until final distribution of all of the trust estate, namely, 
until Appellee shall attain the age of forty-five years. Ap¬ 
pellee contends that any intelligent reading of the Will 
demonstrates beyond peradventure of doubt that that pro¬ 
vision was placed in the Will with the intention on the part 
of the Testatrix that it should cease to operate upon cessa¬ 
tion of Appellant’s $500.00 per month allowance, division 
of corpus of the estate, and distribution to the Appellant 
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of one-half thereof. This is demonstrated in several par¬ 
ticulars, which will now be considered. 

The fundamental plan and intention of the Testatrix is 
apparent from a careful reading of the provisions of para¬ 
graphs (c), (d), (g) and (h) of Item V. She intended to 
limit her grandson (Appellee) to a $200.00 per month al¬ 
lowance until he should become thirty years of age. She 
contemplated providing an income for the Appellant of not 
less than $500.00 per month until the leases of the real 
estate should terminate. Because of limiting the Appellee 
to the fixed amount of $200.00 per month, she provided that 
any excess income should go to Appellant. Upon expira¬ 
tion of the leases of the real estate, she provided, Appel¬ 
lant should receive one-half of the corpus of the trust. 
She made no further provision beyond that in her Will for 
anything, corpus or income, to go to the Appellant. It is 
obvious that the Testatrix contemplated that upon this 
division of the trust estate and payment of one-half to the 
Appellant, the latter would have been completely provided 
for and should have no further interest in any part of the 
estate. She provided that the other half of corpus should 
continue to be held in trust for the benefit, primarily, of 
the Appellee and his issue. She provided that he should 
receive still only $200.00 per month until attaining the age 
of thirty years. She did not expressly provide the disposi¬ 
tion to be made of income from his half of the estate over 
and above the $200.00 per month allowance until he should 
become thirty years old or the disposition thereof arising 
from any undistributed portion of his half of the corpus. 
But it is unmistakably obvious that she intended the half 
of corpus and any income therefrom retained by the trus¬ 
tees, after division of the estate and distribution of one- 
half to the Appellant, to inure to his benefit and that of 
his heirs, if any. This is clearly demonstrated by the alter¬ 
native provisions which the Testatrix made. 

As has been noted, the Testatrix provided in paragraph 
(h) of Item V of her Will that, if Appellant should not 
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survive the expiration of the leases, her half of the corpus 
should be held in trust for the benefit of her female issue 
and that they should thereafter receive the entire income 
produced by said ooze-half share . It is obvious that she 
did not contemplate other income to be available to that 
line of her family after division of corpus upon expira¬ 
tion of the leases. 

In the same vein, she provided in paragraph (i) of Item 
V for disposition of the Appellee’s half of the estate in 
the event of his dying before receiving the whole or any 
part thereof. She stated that any undistributed portion 
should be held in trust by the Trustees for the benefit of 
the female issue, per stirpes, of her daughter, the Appel¬ 
lant, and that such issue should receive the entire income 
produced thereby for twenty years. Here again the Tes¬ 
tatrix specifically negatives the idea that there shall be 
turned over to Appellant any income or principal beyond 
the division of the estate and payment to the Appellant of 
her half thereof. On the contrary, the Testatrix provides 
that any part of the estate remaining in trust, not coming 
into the hands of the Appellee or his issue, shall go to the 
benefit of the female issue of the Appellant. It is note¬ 
worthy that this feature of the Will accords with that in 
paragraph (h) of Item V wherein the Testatrix directed 
that, if the Appellant should not survive expiration of the 
leases, her share of corpus should be held in trust for the 
benefit of her female issue. 

Moreover, examination of the contention of Appellant 
that income from the Appellee’s half of the estate should 
be paid to her beyond the time of division of the estate 
shows plainly that this cannot be true unless the construc¬ 
tion to be placed upon the Will by this Court is to violate 
one of the most fundamental of principles of construction 
of Wills. Assume, for the moment, that Appellant’s con¬ 
tention is correct. Then, assume that Appellant dies, 
either in the interim contemplated by the Testatrix be¬ 
tween expiration of the leases and the thirtieth birthday 
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of Appellee or at any time before the Appellee receives dis¬ 
tribution of the entire half of corpns designated for him. 
Quaere: What becomes of the income from his portion of 
the estate? There is not a single word in the Will to pro¬ 
vide for its disposition, assuming the position adopted by 
Appellant. In consequence, it would be inescapable that 
this income pass as intestate property—a condition which 
the Courts uniformly abhor as does nature a vacuum. 

It is obvious beyond contention that the Testatrix in¬ 
tended to provide her daughter, the Appellant, with an 
income of not less than $500.00 per month until the leases 
of the realty should terminate and that, thereupon, she 
intended her to receive one-half of the corpus of the trust 
state—and no more. It is equally obvious that she intended 
and assumed that her grandson, the Appellee, should re 
ceive an allowance of not more than $200.00 per month until 
attaining the age of thirty years but that, in the meantime, 
one-half of the corpus of the estate should be retained by 
the trustees for the benefit of him and his heirs, or, lack¬ 
ing the latter, the female issue of her daughter, the Appel¬ 
lant. To construe this Will to mean that the income from 
any undistributed portion of the Appellee’s share of corpus 
should be paid to the Appellant would be violently contrary 
to the Testatrix’s intention as shown by the Will. She 
gives no suggestion as to how or when any such payments 
should be made. She made no provision for further dis¬ 
position of such income in the event of death of her 
daughter, the Appellant, between the expiration date of 
the leases and the date of Appellee’s thirtieth birthday or, 
for that matter, until his attaining the age of forty-five 
years. On the contrary, her directions as to disposition of 
the estate beyond the death of the Appellant and beyond 
the death without issue of the Appellee show beyond doubt 
that she had no such thought in mind and that, instead, she 
contemplated and assumed that all benefits from the re¬ 
tained one-half of the estate would inure to the Appellee 
or his issue or, lacking issue, the female issue of Appellant. 
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Appellant’s Authorities. 

Appellant, under her point No. 2 cites several cases, ap¬ 
parently heavily relied upon. These cases deal primarily 
with the question of when an estate vests. The Appellee, 
in the Court below, upon oral argument, substantially aban¬ 
doned the contention indicated in his answer that he had a 
vested interest in one-half of the corpus of the estate, sub¬ 
ject only to deferment of enjoyment of the same in posses¬ 
sion. In their other aspects, the cases cited by Appellant 
concern special situations which are not applicable to the 
facts of this case. 


CONCLUSION. 

To sum up: The Testatrix, contemplating that the 
leases would expire before Appellee should attain the age 
of thirty years, provided a specific allowance and any ex¬ 
cess of income for Appellant until the expiration of the 
leases; she then provided that at the date of expiration of 
the leases two things should happen—(1) Appellant should 
receive one-half of the corpus of the estate, and (2) the 
other half of the corpus should be set aside for Appellee, 
his heirs, or possibly the female issue of Appellant The 
Testatrix made no further mention of or provision for Ap¬ 
pellant to receive anything from the estate. The Will can¬ 
not properly be construed to give her an interest in any¬ 
thing beyond the date for her to receive her half of the 
corpus. 

Respectfully submitted, 

D. C. Colladay, 

1331 G Street, N. W., 
Washington 5, D. C., 
Attorney for Appellee . 

Colladay & Colladay, 

Of Counsel. 


